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Note: The following questions and answers are for educational and illustrative purposes only. They
should not be relied upon to plan or conduct any transaction. Any transaction contemplated should only be
engaged in after consultation with your tax advisor.

1. What is a Like Kind Exchange (“LKE”)?

A like kind exchange (“LKE”) is an exchange of like kind properties by a taxpayer. The
tax laws permit that if the properties qualify, such exchanges are non-taxable (or partially
non-taxable) to the taxpayer making the exchange. In most situations, the tax is deferred
but not permanently eliminated. As in most cases where the Internal Revenue Code is
concerned, the rules governing such exchanges have a “Thomas’ English Muffin
quality”— lots of nooks and crannies.

2. Do LKE only apply to exchanges of real property?

A LKE can apply to all types of property, although there are some exceptions.

3. Can a LKE apply to exchanges of stock, LLCs, or Partnership Interests?

No. This is not permitted even if the entities whose interests are being exchanged own
similar properties. For example, if Corporation X had one asset, Blackacre, and
Corporation Y had one asset, Whiteacre, and both Blackacre and Whiteacre are
undeveloped real estate, the stock of X cannot be exchanged for the stock of Y and
qualify as a LKE. An exception to this rule is that property owned by a single member
limited liability company (“LLC”) that is treated as a disregarded entity under the tax
laws may be exchanged because the taxpayer is considered to own the property and not
the interest in the entity owning the property. For example, individual A owns all of an
LLC that in turn owns all of Blackacre. Individual A can exchange his interest in the
LLC for Whiteacre or for all of the interests in another LLC that owns Whiteacre if
Blackacre and Whiteacre are like kind properties.
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4. Does any type of real estate not qualify for LKE treatment?

To qualify for LKE treatment, real estate must be used in a trade or business or held for
investment. Personal use property such as a principal residence does not qualify
(although there is a question as to whether a vacation home may qualify. See question 23
below). Also, if the real estate is held “for sale to customers in the ordinary course of a
trade or business,” it will not qualify. Thus, a person who owns condominiums for sale
to the public cannot do a LKE with one of the condominiums, but the person could do it
with all of the condominiums in bulk. Also, raw land cannot be exchanged for a building
if the building does not have any land underneath it that is being acquired or if the
taxpayer already owns the land. A leasehold interest of 30 years or more is considered
real estate and real estate can be exchanged for such an interest, and vice versa.

5. Is there a minimum holding period to qualify for LKE treatment?

No. The only requirement is that it be held for use in a trade or business or for
investment. Qualification under either is a question of fact.

6. Who must acquire the replacement property?

The same person who transferred the old property must acquire the replacement property.
Thus, if a corporation transfers Blackacre, the corporation, not a shareholder, must
acquire the replacement property. Similarly, if a partnership or LLC (other than a single
member LLC) transferred the old property, the partnership or LLC must acquire the
replacement property. Generally, a wholly owned property can be exchanged for a
tenants in common interest in another property, but not for a joint tenancy with right of
survivorship interest.

7. Can multiple properties be exchanged for a single property and vice versa?

Generally, this can be done, as long as the properties are not held primarily for sale to
customers in the ordinary course of a trade or business.

8. Must the person who acquires my property hold the property that I want as
replacement property?

No. Most exchanges involve three persons—the person exchanging the old property, the
person acquiring the old property, and the person owning the replacement property.


















